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Court, W. D. New York. October 24, 1928. Clifford E. Barton, of Jamestown, N. Y., for
bankrupt. F. B. Carpenter, of Jamestown, N. Y., for claimant. KNIGHT, District Judge. This

is a proceeding against the bankrupt to set aside a mortgage which he claimed a
homestead exemption under article 10 of the New York Constitution. It is alleged that the

mortgage was made on the 11th day of July, 1927; that the premises thus mortgaged
were "homestead and dwelling house", etc.; that the said mortgage was duly authorized

and ratified; that the mortgagee was also the owner of the mortgaged premises, and
thereafter the premises were converted into a dwelling house; that it was not until the

latter part of December, 1927, that the bankrupt was required to remove from the
premises, and that he vacated on January 3, 1928. The claimant challenges this

averment as to the bankrupt's residence upon the ground that the premises were not
occupied and used as a home by the bankrupt as early as the 11th of July, 1927. *271 In
the answer of the bankrupt this fact is fully set forth, with the averment that he has been
"required by law" to remove to a new residence, which removal has not been completed

at the time of bankruptcy. It is admitted that the bankrupt was "residing" in the old
homestead premises on the 11th day of July, 1927; that he was adjudicated a bankrupt

on August 5th of the same year; that the mortgagee was also adjudicated bankrupt
November 7th, 1927; and that both the bankrupt and mortgagee have been adjudicated

bankrupt upon this petition and answer for the purpose of transferring title to the
mortgaged premises to the trustee, because at that time the homestead was no longer a
residence of the bankrupt. The court has examined the state and federal constitutional

exemptions as set forth in 0cc13bf012
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